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§355.23

provisions of this part and the provi-
sions of 50 CFR chapter | relating to
the Act and Convention.

(d) To obtain validation of docu-
mentation, the importer, exporter, or
reexporter, or agent thereof, shall
make available to an inspector:

(1) All shipping documents (including
bills of lading, waybills, packing lists,
and invoices):

(2) All documents required by the Act
and Convention; and

(3) The plant being imported, ex-
ported, or reexported.

(Information collection requirements were
approved by the Office of Budget and Man-
agement under control number 0579-0076)

[49 FR 42912, Oct. 25, 1984, as amended at 59
FR 67611, Dec. 30, 1994]

§355.23 Recordkeeping, access, and re-
ports.

(a) Any person engaged in business as
an importer, exporter, or reexporter of
terrestrial plants listed in 50 CFR part
17 or part 23 shall keep such records as
will fully and correctly disclose each
importation, exportation, or reexpor-
tation of terrestrial plants made by
such person and the subsequent dis-
position made by such person of the
plants. Such records shall include ship-
ping documents for each shipment of
plants imported, exported, or reex-
ported; a description of the form of the
plants (such as whole live plants,
cuttings, seeds, or other specific parts
or derivatives of plants); the scientific
and common names of the plants; the
country or place of origin of the plants;
the date and place of importation, ex-
portation, or reexportation of the
plants; the number (weight if the
plants cannot be quantified by number)
and specific location of plants; the date
and means of subsequent disposition of
the plants, whether by sale, barter,
consignment, loan, delivery, destruc-
tion, or other means; and names and
addresses of persons to whom the
plants were disposed, if applicable.

(b) Every record required to be kept
under this section shall be kept for a
period of 5 years after the occurrence
of the transactions to which the
records relate, and for such further
time as the Deputy Administrator may
require by written notice to the person
required to keep such records under

7 CFR Ch. Il (1-1-97 Edition)

this part for purposes of any investiga-
tion, litigation, or other proceeding
under the Act or this part.

(c) Any person engaged in business as
an importer, exporter, or reexporter of
terrestrial plants listed in 50 CFR part
17 or part 23 shall, upon presentation of
credentials by an inspector or duly au-
thorized representatives of the Sec-
retary; during ordinary business hours
of the person given notice, afford such
inspector access to the person’s place
of business, the opportunity to exam-
ine the person’s inventory of plants
and the records required to be kept
under paragraph (a) of this section, and
the opportunity to copy such records.
The use of a room, table, or other fa-
cilities (other than reproduction equip-
ment) necessary for examination and
copying of records and for such exam-
ination of inventory shall be afforded
such inspector.

(d) Any person engaged in business as
an importer, exporter, or reexporter of
terrestrial plants listed in 50 CFR part
17 or part 23, upon written request by
the Deputy Administrator, shall sub-
mit within 60 days of such request, a
report concerning any of the informa-
tion required to be maintained under
paragraphs (a) and (b) of this section.

(Information collection requirements were
approved by the Office of Budget and Man-
agement under control number 0579-0076)

PART 356—FORFEITURE
PROCEDURES

Sec.

356.1 Property subject to forfeiture proce-
dures.

356.2 Appraisement.

356.3 Property valued at greater than
$10,000: Notice of seizure and civil action
to obtain forfeiture.

356.4 Property valued at $10,000 or less: No-
tice of seizure and administrative action
to obtain forfeiture.

356.5 Bonded release.

356.6 Storage of property.

356.7 Petition for remission or mitigation of
forfeiture.

356.8 Return procedure.

356.9 Filing of documents.

AUTHORITY: Sec. 11(f) as amended, 87 Stat.
897(f) as amended (16 U.S.C. 1540(f)); sec. 5, 95
Stat. 1076 (16 U.S.C. 3374); 7 CFR 2.22, 2.80,
371.2(c).
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SOURCE: 49 FR 42916, Oct. 25, 1984, unless
otherwise noted.

§356.1 Property subject to forfeiture
procedures.

This part sets forth procedures relat-
ing to the forfeiture of any plant,
equipment, means of conveyance or
other property! seized under the En-
dangered Species Act of 1973, as amend-
ed, (16 U.S.C. 1531 et seq.) or the Lacey
Act Amendments of 1981 (16 U.S.C. 3371
et seq.),? in possession (actual or con-
structive) of the United States Depart-
ment of Agriculture, and subject to for-
feiture under these Acts because of ac-
tivities pertaining to the importation,
exportation, or reexportation of terres-
trial plants.

[49 FR 46336, Nov. 26, 1984]

§356.2 Appraisement.

Promptly following the seizure or
other receipt of property specified in
§356.1, the Deputy Administrator shall
determine the retail value of such
property in the same quantity or quan-

1Under section 11(e)(4) of the Endangered
Species Act (““Act’’; 16 U.S.C. 1540(e)(4)) any
such equipment and means of conveyance
would be subject to forfeiture upon convic-
tion of a criminal violation pursuant to sec-
tion 11(b)(1) of the Act (16 U.S.C. 1540(b)(1));
however, such a plant may be subject to for-
feiture regardless of whether a criminal con-
viction is obtained.

2Under section 5(a)(2) of the Lacey Act
Amendments of 1981 (16 U.S.C. 3374(a)(2))
USDA has authority to initiate forfeiture
proceedings against all vessels, vehicles, air-
craft, and other equipment used to aid in the
importation or exportation of plants in a
criminal violation of the Lacey Act Amend-
ments of 1981 for which a felony conviction
has been obtained if (a) the owner of such
vessel, vehicle, aircraft, or equipment was at
the time of the alleged illegal act a consent-
ing part or privy thereto or in the exercise of
due care should have known that such vessel,
vehicle, aircraft, or equipment would be used
in a criminal violation of the Lacey Act
Amendments of 1981, and (b) the violation in-
volved the sale or purchase of, the offer of
sale or purchase of, or the intent to sell or
purchase plants. However, under section
5(a)(1) of the Lacey Act Amendments of 1981
(16 U.S.C. 3474(a)(1) plants seized for viola-
tions of the Amendments are subject to for-
feiture regardless of whether a civil penalty
assessment or criminal conviction is ob-
tained.

§356.4

tities as seized. If the property may
lawfully be sold in the United States,
the value thereof shall be determined
by ascertaining the price at which the
property or similar property in the or-
dinary course of trade is freely offered
for sale at the time of appraisement,
and at a principal market as close as
possible to the place of appraisement.
If the property may not lawfully be
sold in the United States, the value
thereof shall be determined by other
reasonable means.

§356.3 Property valued at greater
than $10,000; notice of seizure and
civil action to obtain forfeiture.

Promptly following the seizures or
other receipt of any property specified
in §356.1 and determined under §356.2 to
have a value greater than $10,000, the
Deputy Administrator shall mail a no-
tice of seizure by registered or certified
mail to the current or last known or
reasonable ascertainable address, re-
turn receipt requested, to persons
known or reasonably ascertained to be
the owner or agent of the seized prop-
erty and to any other person having an
interest in the property. Such notice
shall describe the seized property, shall
state the time, date, place, and reason
for the seizure, that there is a right to
petition for remission or mitigation of
forfeiture pursuant to §356.7, and shall
state that action shall be taken in ac-
cordance with this part. Promptly fol-
lowing the seizure of such property, the
Secretary shall also submit a report
concerning such property to the U.S.
Attorney for the district in which the
seizure was made for institution of for-
feiture proceedings in the U.S. District
Court. The report shall provide a state-
ment of all the relevant facts and cir-
cumstances of the case, including the
names of the witnesses, and a citation
to the laws believed to have been vio-
lated and on which reliance may be had
for forfeiture.

§356.4 Property valued at $10,000 or
less; notice of seizure administra-
tive action to obtain forfeiture.

(@) When authorized. The Secretary
shall take measures to obtain forfeit-
ure in accordance with this section of
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any property specified in §356.1 and de-
termined under §356.2 to have a value
of $10,000 or less.

(b) Waiver of forfeiture procedures by
owner of seized property. A person
claiming to be an owner or to have an
interest in any property specified in
§356.1 with a value of $10,000 or less
may waive any rights to any proce-
dures relating to forfeiture under this
subpart by signing a statement provid-
ing for waiver of such rights.

(1) The Deputy Administrator shall
publish a copy of the notice of seizure
and proposed forfeiture as provided in
paragraph (c)(1) of this section, by
posting for 21 days in a conspicuous
place accessible to the public at the
Plant Protection and Quarantine En-
forcement office nearest the place of
seizure. The time and date of posting
shall be indicated on the notice.

(2) Upon the execution of such state-
ment and following publication of the
notice for 21 days as provided in para-
graph (c)(1) of this section, any interest
in such property by such owner shall
become forfeited under the Act without
further action under this subpart, and
the Deputy Administrator shall not be
required to send such owner any no-
tices or declarations otherwise re-
quired by this subpart.

(c) Procedure absent waiver of forfeit-
ure procedures by owner. (1) Notice of
seizure  and proposed forfeiture.
Promptly following seizure of property,
the Deputy Administrator shall issue a
notice of seizure and proposed forfeit-
ure. The notice shall be in substan-
tially the same form as a complaint for
forfeiture filed in the U.S. District
Court. The notice shall describe the
seized property, including any identi-
fication numbers, such as the license,
registration, motor, and serial numbers
for a motor vehicle. The notice shall
state the time, date, and place of sei-
zure; the reason for seizure; and shall
specify the value of the property as de-
termined under §356.2. The notice shall
contain specific reference to the provi-
sions of the Act, permit, certificate, or
regulations allegedly violated and
under which the property is subject to
forfeiture. The notice shall state that
any person desiring to claim the prop-
erty must file a claim and a bond in ac-
cordance with paragraph (c)(2) of this

7 CFR Ch. Il (1-1-97 Edition)

section, and shall state that if a proper
claim and bond are not received by the
specified office within the time pre-
scribed by such paragraph, the prop-
erty will be declared forfeited to the
United States and disposed of accord-
ing to law. The notice shall also advise
interested persons of their right to file
a petition for remission or mitigation
of forfeiture in accordance with §356.7.

(i) Promptly following the seizure,
The Deputy Administrator shall mail a
copy of the notice by registered or cer-
tified mail, return receipt requested, to
persons known or reasonably
ascertained to be the owner or agent of
the seized property, and to any other
person having an interest in the prop-
erty, if such owner or agent or other
person and their address is known or
reasonably ascertainable.

(ii) Publication. Promptly following
the seizure, the Deputy Administrator
shall publish a copy of the notice by
posting for 21 days in a conspicuous
place accessible to the public at the
Plant Protection and Quarantine en-
forcement office nearest the place of
seizure. The time and date of posting
shall be indicated on the notice.

(2) Filing a claim and bond. Upon issu-
ance of the notice of proposed forfeit-
ure, any person claiming ownership of
or other interest in the seized property
may file with the office specified in the
notice a claim to the property and a
bond in the amount of $250, with sure-
ties to be approved by the Deputy Ad-
ministrator, conditioned that in case of
condemnation of the articles so
claimed, the obligor shall pay all the
costs and expenses of the proceedings
to obtain such condemnation. Any
claim and bond must be received in
such office within 20 days after posting
of the notice of proposed forfeiture, and
shall state claimant’s interest in the
property. The Deputy Administrator
may extend the 20 day period with an
appropriate statement on the posted
notice of proposed forfeiture, if nec-
essary, to allow a person deemed to
have an interest in the property at
least 10 days to file such a claim and
bond after receipt of a notice of pro-
posed forfeiture. The bond shall be on a
U.S. Customs Form 4615 or on a similar
form provided by Plant Protection and
Quarantine. There shall be endorsed on
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the bond a list or schedule in substan-
tially the following form which shall
be signed by the claimant in the pres-
ence of the witnesses to the bond, and
attested by the witnesses:

List or schedule containing a description of
seized articles, claim for which is covered by
the bond:

The foregoing list is correct.

Claimant
Attest:

The claim and bond referred to in the
paragraph shall not entitle the claim-
ant or any other person to possession
of the property.

(3) Transmittal to U.S. Attorney. As
soon as practicable after timely receipt
by the specified office of a proper claim
and bond in accordance with paragraph
(c)(2) of this section, the Secretary
shall transmit such claim, bond (with a
duplicate list and description of the ar-
ticles seized), and a report as described
in §356.3 to the U.S. Attorney for the
district in which seizure was made for
forfeiture proceedings in the U.S. Dis-
trict Court.

(d) Summary forfeiture. If a proper
claim and bond are not received by the
specified office within the time periods
as specified in paragraph (c)(2) of this
section, the property shall be forfeited
and the Deputy Administrator shall
prepare a declaration of forfeiture. The
declaration of forfeiture shall be in
writing, and the Deputy Administrator
shall send such declaration by reg-
istered or certified mail, return receipt
requested, to each person whose where-
abouts and prior interests in the seized
property are known or reasonably as-
certainable. The declaration shall be in
substantially the same form as a de-
fault judgment of forfeiture entered in
U.S. District Court. The declaration
shall describe the property and state
the time, date, place, and reason for its
seizure. The declaration shall identify
the notice of proposed forfeiture, de-
scribing the dates and manner of publi-
cation of the notice and any efforts
made to serve the notice personally or
by mail. The declaration shall state
that in response to the notice a proper

§356.6

claim and bond were not timely re-
ceived by the proper office from any
claimant, and that, therefore, all po-
tential claimants are deemed to admit
the truth of the allegations of the no-
tice. The declaration shall conclude
with an order of condemnation and for-
feiture of the property to the United
States for disposition according to law.

(Information collection requirements were
approved by the Office of Budget and Man-
agement under control number 0579-0076)

§356.5 Bonded release.

(@) The Deputy Administrator may
accept a bond or other security, in the
amount of the value of the property as
determined under §356.3, in place of
any property specified in §356.1 and re-
lease the property to the owner or
agent of the property, if such action
would not frustrate the purposes of the
Act and Convention. As an example,
this section does not allow the release
of terrestrial plants that are without
documentation required under 50 CFR
chapter |I.

(b) Any request for the return of
property based on the acceptance of a
bond or other security shall be submit-
ted in writing to the Deputy Adminis-
trator. The request shall include evi-
dence to establish that the person
making the request is the sole owner of
the property referred to in the request
or is the agent of the sole owner of
such property. A response in writing,
granting or denying the request, and
the reasons therefor, shall be sent to
the person making the request.

§356.6 Storage of property.

Following the seizure or other re-
ceipt of any property specified in §356.1
and valued at $10,000 or less, the prop-
erty shall remain in the custody of the
Deputy Administrator pending disposi-
tion. Pending such disposition, the
property shall be stored in such place,
as, in the opinion of the Deputy Ad-
ministrator, is most convenient and
appropriate with due regard to the ex-
pense involved, whether or not the
place of storage is within the judicial
district in which the property was
seized.
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§356.7 Petition for remission or miti-
gation of forfeiture.

(a) Any person who has an interest in
any property specified in §356.1 and
valued at $10,000 or less, or any person
who has incurred or is alleged to have
incurred a forfeiture of any such prop-
erty, may file with the Deputy Admin-
istrator a petition for remission or
mitigation of forfeiture while the prop-
erty is in the custody of the Deputy
Administrator.

(b) A petition filed with the Deputy
Administrator need not be in any par-
ticular form, but must contain the fol-
lowing:

(1) A description of the property:

(2) The time, date, and place of sei-
zure;

(3) Evidence of the petitioner’s inter-
est in the property such as contracts,
bills of sale, invoices, security inter-
ests, certificates of title; and

(4) A statement of all facts and cir-
cumstances relied upon by the peti-
tioners to justify remission or mitiga-
tion of the forfeiture.

(c) The petition shall be signed by
the petitioner or the petitioner’s attor-
ney at law. If the petitioner is a busi-
ness, the petition must be signed by a
partner, officer, or petitioner’s attor-
ney at law.

(d) Upon receiving the petition, the
Deputy Administrator shall decide
whether or not to grant relief. In mak-
ing a decision, the Deputy Adminis-
trator shall consider the information
submitted by the petitioner, as well as
any other available information relat-
ing to the matter, and may require
that testimony be taken concerning
the petition.

(e) If the Deputy Administrator finds
that the forfeiture was incurred with-
out willful negligence or without any
intention on the part of the petitioner
to violate the law or finds the exist-
ence of such mitigating circumstances
as to justify remission or mitigation of
the forfeiture or alleged forfeiture, the
Deputy Administrator may remit or
mitigate the same upon terms and con-
ditions as he deems reasonable and
just. However, remission or mitigation
will not be made if such action would
frustrate the purposes of the Act or
Convention. As an example, this sec-
tion does not allow remission or miti-

7 CFR Ch. Il (1-1-97 Edition)

gation with respect to terrestrial
plants that are without documentation
required under 50 CFR chapter I.

(f) The Deputy Administrator shall
notify the petitioner in writing con-
cerning whether the petition was
granted or denied, and shall state the
reasons therefor. If the petition is de-
nied fully or in part, the petitioner
may then file a supplemental petition,
but no supplemental petition shall be
considered unless it is received within
60 days from the date of the Deputy
Administrator’s notification concern-
ing the original petition. The Deputy
Administrator shall notify the peti-
tioner in writing concerning the action
taken in response to the supplemental
petition, and shall state the reasons
therefor.

(Information collection requirements were
approved by the Office of Budget and Man-
agement under control number 0579-0076)

§356.8 Return procedure.

If, at the conclusion of proceedings,
seized property is to be returned to the
person determined to be the owner or
agent thereof, the Deputy Adminis-
trator shall issue a letter or other doc-
ument to the person determined to be
owner or agent thereof authorizing its
return. This letter shall be delivered
personally or sent by registered or cer-
tified mail, return receipt requested,
and shall identify the person deter-
mined to be the owner or agent, the
seized property, and if appropriate, the
bailee of the seized property. It shall
also provide that upon presentation of
the letter or other document and prop-
er identification, and the signing of a
receipt provided by Plant Protection
and Quarantine, the seized property is
authorized to be released.

§8356.9 Filing of documents.

(a) Any document required by this
subpart to be filed or served within a
certain period of time, will be consid-
ered filed or served as of the time of re-
ceipt by the party with or upon whom
filing or service is required.

(b) Saturdays, Sundays, and federal
holidays shall be included in comput-
ing the time allowed for the filing or
serving of any document or paper; ex-
cept that when such time expires on a
Saturday, Sunday or federal holiday,
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such period shall be extended to in-
clude the next following business day.

PART 360—NOXIOUS WEED
REGULATIONS

Sec.

360.100 Definitions.

360.200 Designation of noxious weeds.

360.300 Permits for movement of noxious
weeds.

AUTHORITY: 7 U.S.C. 2803 and 2809; 7 CFR
2.22, 2.80, and 371.2(c).

§360.100 Definitions.

(a) As used in this part, words in the
singular form shall be deemed to im-
port the plural and vice versa, as the
case may require.

(b) As used in this part, the terms as
defined in section 3 of the Act (7 U.S.C.
2802) shall apply with equal force and
effect. In addition and except as may
be provided otherwise in this part the
following words shall be construed, re-
spectively, to mean:

Department. The U.S. Department of
Agriculture.

Deputy Administrator. The Deputy Ad-
ministrator of the Plant Protection
and Quarantine Programs of the Ani-
mal and Plant Health Inspection Serv-
ice of the Department, or any other of-
ficer or employee of the Plant Protec-
tion and Quarantine Programs to
whom authority has heretofore been
delegated or may hereafter be dele-
gated to act in his stead.

Plant Protection and Quarantine Pro-
grams. The Plant Protection and Quar-
antine Programs, Animal and Plant
Health Inspection Service of the De-
partment.

[41 FR 49988, Nov. 12, 1976]
§360.200 Designation of noxious
weeds.t

Pursuant to the provisions of section
10 of the Federal Noxious Weed Act of

10ne or more common names of weeds are
given in parentheses after most scientific
names to help identify the weeds represented
by such scientific names; however, a sci-
entific name is intended to include all weeds
within the genus or species represented by
the scientific name, regardless of whether
the common name or names are as com-
prehensive in scope as the scientific name.

§360.200

1974 (7 U.S.C. 2809) the Secretary of Ag-
riculture, after publication of the re-
quired notice of proposal and after pub-
lic hearing on the proposal when re-
quested by any interested person, has
determined based upon the information
received at any such hearing and other
information available to the Secretary,
that the following plants are within
the definition of a ‘‘noxious weed” in
section 3(c) of the Act (7 U.S.C. 2802(c))
and that their dissemination in the
United States may reasonably be ex-
pected to have, to a serious degree, an
effect specified in said section 3(c) of
the Act:
(a) Aquatic weeds:

Azolla pinnata R. Brown (mosquito fern,
water velvet)

Eichornia azurea (Swartz) Kunth (anchored
waterhyacinth, rooted waterhyacinth)

Hydrilla verticillata (Linnaeus f.) Royle
(hydrilla)

Hygrophila polysperma T. Anderson (Miramar
weed)

Ipomoea aquatica Forsskal
swamp morning-glory)

Lagarosiphon major (Ridley) Moss

Limnophila sessiliflora (vahl)
(ambulia)

Melaleuca quenquinervia (Cav.) Blake (broad-
leaf paper bark tree).

Monochoria  hastata
Laubach

Monochoria vaginalis (Burman f.) C. Presl

Ottelia alismoides (L.) Pers.

Sagittaria sagittifolia Linnaeus (arrowhead)

Salvinia auriculata Aublet (giant salvinia)

Salvinia biloba Raddi (giant salvinia)

Salvinia herzogii de la Sota (giant salvinia)

Salvinia molesta D.S. Mitchell (giant salvinia)

Sparganium erectum Linnaeus (exotic bur-
reed)

(water-spinach,

Blume

(Linnaeus) Solms-

(b) Parasitic weeds:

Aeginetia spp.

Alectra spp.

Cuscuta spp. (dodders), other than following
species:
Cuscuta americana Linnaeus
Cuscuta applanata Engelmann
Cuscuta approximata Babington
Cuscuta attenuata Waterfall
Cuscuta boldinghii Urban
Cuscuta brachycalyx (Yuncker) Yuncker
Cuscuta californica Hooker & Arnott
Cuscuta campestris Yuncker
Cuscuta cassytoides Nees ex Engelmann
Cuscuta ceanothii Behr
Cuscuta cephalanthii Engelmann
Cuscuta compacta Jussieu
Cuscuta corylii Engelmann
Cuscuta cuspidata Engelmann
Cuscuta decipiens Yuncker
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